
Explanatory Notes—Lords Amendment No. 4J 
 
 
These new clauses provide a mechanism—based on existing environmental protection 
legislation—to reclaim remediation and interim fire safety costs from developers and other 
responsible parties where a building did not comply with building regulations in force at the 
time of construction. They address two of the main deficiencies in the Bishop of St Albans’s 
amendment: the failure to offer a plausible source of funding for remediation costs; and its 
inability to protect leaseholders from unaffordable interim fire safety costs. By providing a 
new non-governmental source of funding for the remediation of non-compliant buildings, 
public funds can be focused on buildings that were compliant, but are now seen as unsafe, 
and orphan liabilities. It would also give the Government the option of temporarily 
reallocating existing public funds to cover unaffordable interim fire safety costs whilst the 
scheme was set up. In the interim, new clause 4J(a) protects leaseholders from forfeiture 
and the loss of their homes. 
 
Part 2A of Environmental Protection Act 1990 provides a statutory framework for the 
identification and remediation of contaminated land. Based on the “polluter pays” principle, 
enforcing authorities identify contaminated land and “appropriate persons” to pay for the 
clean-up. Statutory guidance prevents unfairness by allowing enforcing authorities to waive 
or reduce costs if there is a risk of business insolvency, or where the owner or occupier of 
the land is a charity or an individual homeowner. New clauses 4J(b) and 4J(c) replicate this 
tried and tested framework in the context of non-compliant buildings. 
 
New clause 4J(b) requires the responsible owner to ask the relevant authority to identify 
appropriate persons to pay remediation and interim fire safety costs. Where a building is 
found not to have been complaint with building regulations in force at the time of 
construction, the developer and other responsible parties will be liable. (The Building Act 
1984 already provides for determinations to be made where a question arises regarding the 
compliance of proposed building work with building regulations.)1 Appropriate persons will 
then be served with a contribution notice setting out their liability. As is the case with the 
contaminated land regime, in cases of hardship the relevant authority may reduce or waive 
costs faced by an appropriate person. This is to protect individuals, avoid bankrupting 
companies, risking the ability of insurers and pension funds to meet their obligations, or 
seriously affecting charitable institutions. 
 
New clause 4J(c) designates appropriate persons. The building safety crisis has exposed 
many examples of egregious behaviour by many different parties in the construction sector. 
Developers, contractors, architects, building inspectors (and their insurers) are all in scope. 
The wider and deeper the private sector funding pool, the lower the burden on the taxpayer. 
The risk of moral hazard is also substantially reduced. Although subsections 3 and 4 
identify individuals as appropriate persons, this is solely for the purpose of triggering the 
provisions of any Directors and Officers liability insurance or other policies that might be in 
place. Individuals will not be liable to contribute personally.  

 
1 Sections 16(10)(a) and 50(2) of the Building Act 1984. 



Process for determining compliance with building regulations and apportioning liability 
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